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Ce an ah eel 


DEFENDANT’S-APPELLANT’S BRIEF 


Statement of Issues 


I. Did the District Court err in holding that the 
appellee’s right of confrontation under the Sixth and 
Fourteenth Amendments was abridged by the limitation 
of the cross-examination of a prosecution witness? 


A. The Davis v. Alaska claim: Did the conduct of 
the trial judge deprive appellant of his constitutional 
right to confrontation? 


B. Was appellee denied a federal right by the trial 
court’s refusal to permit him to call Stevens and Gaspari 
to testify concerning purchases from Edward Miller? 


C. Did appellee intentionally and voluntarily abandon 
the line of inquiry he now asserts he was not permitted 
to develop in his cross-examination of Edward Mille:? 


D. Should Davis v. Alaska be applied retrospectively? 


Il. Did the District Court err in holding that the 
state trial court violated Brady v. Maryland, 373 U.S. 83 
(1963) and its progeny by failing to disclose to the de- 
fense information indicating, according to the court, that 
the police were at one time considering arresting a wit- 


ness? 


III. Did the District Court err in holding that the 
state trial court denied the appellee his right to confronta- 
tion by allowing a witness to take the stand who report- 
edly might take the Fifth Amendment and who in fact 
did? 


Statement of the Case 


In the state case underlying the federal habeas corpus 
action, appellee was convicted of the crime of receiving 
stolen goods in violation of the then operative $$53-63 
and 53-65 of the Connecticut General Statutes. On March 
4, 1970, appellee, the deputy police superintendent of the 
Waterbury, Connecticut Police Department, was sentenced 
by the Connecticut Superior Court, In a 43 page deci- 
sion announced on April 5, 1973, the Connecticut Supreme 
Court affirmed the conviction. 164 Conn. 560. After 
several actions concerning post-conviction relief in the 
state courts, appellee instituted the present action in the 
Unite States District Court for the District of Con- 
necticut in November, 1973. (Document No. 1).' The 
District Court granted the requested relief in a memor- 
andum of decision filed on August 31, 1976 (A. 316),’ 
and judgment filed on September 3, 1976. (Document No. 
16). From this decision the defendant-appellant Com- 
missioner of Corrections appeals to this court. 


‘References are to Items in Index to Record on Appeal. 
2 References are to Joi.t Appendix. 
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A summary of the course of the trial may be helpful. 
John Bishop, who was in jail awaiting sentencing on a 
charge of conspiracy to commit larceny and who had a 
record of other felony convictions, testified that on April 
8, 1967, he broke into an appliance store in West Haven, 
Connecticut and took at least one television set. ( Exhibit 
4(a) pp. 29-30, 41-52).°. He went directly to the home 
of Charles Vernale, who “fenced” goods for him, and put 
the television in issue in Vernale’s garage. ‘ Exhibit 4(a) 
pp. 54, 58). He returned a week later ior payment; at 
that time he and Vernale delivered the set to the home 
of the defendant Paul Moynahan; he testified that this set 
was the one he had stolen. (Exhibit 4/a) pp. 63-65). 
Bishop had previously seen the defendant at Vernale’s 
house; the defendant had said that he didn’t care what 
Bishop and Vernale did so long as they didn’t do anything 
ir Waterbury. (Exhibit 4(a) pp. 71, 75). Bishop testi- 
fied that he had been told that the sentencing judge in 
his criminal case would be made aware of his testimony. 
(Exhibit 4(a), p. 81). 


During cross-examination, copies of Bishop’s state- 
ments to the police and to the investigative grand jury 
were ordered to be delivered to the defendant. (Exhibit 
4(a), pp. 106-07, 121). All of the prior statements of 
John Bishop were turned over to the defendant and, along 
with other documents, appear in the record before this 
court as “Defendant’s Exhibit 23 for I.D. only.’”” For the 
sake of brevity, the appellant will henceforth refer to this 
packet of documents as “Exhibit 23.” * 


References are to Exhibits included in Document *# 21 in 
Index to Record on Appeal which are set forth in Designation 
of Contents of Appendix 

‘The record before the District Court is somewhat confusing 
There were two large envelopes containing materia) which had 
been considered by the District Court but had not been entered 
as exhibits in that court. One envelope, marked in the state 

[Footnote continued on following page] 


10) Miller had described the work to the 


police in February, 196} and didn’t see the sel between 


1967 and March, 1969. (A. 123-124 


In March, Miller viewed the smashed set which had 
heen found and verified that the repair was his. (A. 126). 
lirect examination consumed only twenty 


On cross-examination, tre defendant moved for the 
statements and grand jury testimony of 
Miller. (A. 131). At this point rather extensive argu- 
ments occul red in the absence oi the jury; @ detailed dis- 
f the issues will appear in the Argument section 


of this brief, Extensive cross-examination was conducted ; 
again. detailed comment will be made late: 


Miller’s testimony concerning the 


Ss Wy « 


were disclosed by the state to 


other, marked “Defendant's Exhibit 
the entirety of those statements in 


loaure. On learning 


been edited prior to dis 


Exhibit 23 lich 

of thi ituation thie appellant moved that the two envenpes 
he included in the record before this court Appellant's motion 
was granted ! Judge Blume n November 1, 1976 See 
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Charles Vernale was called to the stand by the state 


initially in the absence of the jury. The state urged that 
the court call Vernale as the court's witness, because 
Vernale had given conflicting statements. The issue of 
whether Vernale would invoke the Fifth Amendment was 


discussed; this issue will be discussed at sganes length. 
(Exhibit 3, pp. 804-817). 


In the presence of the jury, Vernale testified that he 
Was presently incarcerated and that he knew and had 
been friendly with the defendant. ( Exhibit 3, pp. 819-20). 
Vernale then invoked the Fifth Amendment to several 
other questions. ‘Exhibit 3, pp. 820-21) 


Prior to eross-examination, the defendant moved for 
all statements and prior testimony of Charles Vernale. 
All such material which related to the defendant was 
ordered to be turned over to the defense. (Exhibit 3, pp. 
825-832). On the next following court day, Vernale tes- 
tified about some matters and invoked the Fifth Amend- 
ment on others. (A. 267-270). 


Other witnesses testified for the state and a lengthy 
defense was conducted. This other testimony, however, 
does not appear in the record before this court and did 
not contribute to Judge Blumenfeld’s decision. 


During the course of the argument to the jury, the 
state suggested that Miller was credible because he had 
uccurately predicted the nature of the repair on the tele- 
vision set. (A. 276). In his argument, the defendant 
attacked Miller’s credibility by saying that Miller had 
bought television sets from Vernale and had no records 
concerning those television sets. (A. 282). In rebuttal, 
the state mentioned in passing that Vernale had taken 
the Fifth Amendment and added that Miller had no “axe 
to grind” and again mentioned Miller's prediction. (A. 

$9-290 | 
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Further discussion of the general factual background 
appears in the Connecticut Supreme Court opinion at 164 
Conn. 560, 571-74. 


ARGUMENT 
POINT I 


Appellee’s right to confrontation under the Sixth 
and Fourteenth Amendments was not abridged by 
the State trial judge’s limitation of the cross-exam- 
ination of a prosecution witness. 


The Sixth Amendment guarantees the right of a de- 
fendant in a criminal case “to be confronted with the 
witnesses against him” and this basic right is secured 
for defendants in state prosecutions through the four- 
teenth Amendment. Pointer v. Texas, 380 U.S. 400, 85 
S.Ct. 1065, 13 L.Ed. 2d 923 (1965). Quite obviously, the 
very essence of the right protected by the confrontation 
clause is the right to adequately and effectively cross- 
examine prosecution witnesses. Smith v. Illinois, 390 
U.S. 129, 88 S.Ct. 748, 19 L.Ed. 2d 956 (1968) ; Brook- 
hart v. Janis, 384 U.S. 1, 86 S.Ct. 1245, 16 L.Ed. 2d 314 
(1966) ; Douglas v. Alabama, 380 U.S. 415, 85 S.Ct. 1074, 
13 L.Ed. 2d 934 (1965). Included in the constitutionally 
protected right of confrontation is the cross-examiner’s 
entitlement to expose bias, prejudice, and/or improper 
motivation on the part of a given prosecution witness 
since such considerations are relevant in weighing the 
credibility of the witness’s testimony. Davis v. Alaska, 
415 U.S. 308, 94 S.Ct. 1105, 39 L.Ed. 2d 347 (1974); 
Green v. McElroy, 360 U.S. 474, 79 S.Ct. 1400, 3 L.Ed. 
2d 1377 (1959); Alford v. United States, 282 U.S. 687, 
51 S.Ct. 218, 75 L.Ed. 624 (1931). 
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Here, the District Court held that the state trial judge 
unconstitutionally denied appellee the opportunity to de- 
velop during cross-examination possible criminal involve- 
ment of a prosecution witness, Edward Miller. It is sub- 
mitted that a fair review of Miller’s testimony reveals 
that the trial judge permitted extraordinary latitude in 
the cross-examination of this witness and allowed very 
extensive questioning concerning the witness’ relationship 
wit? others (Bishop and Vernale) directly involved in 
the ‘ealing and receipt of stolen goods. The state trial 
court, in the exercise of its traditional discretion, re- 
stricted Miller’s cross-examination only where the defense 
inquiries related to matters clearly collateral to the trans- 
action which was the subject-matter of the prosecution; 
to have allowed such prolonged cross-examination would 
have required litigation of the circumstances of collateral 
incidents which had little or no bearing on the reliability 
of Miller’s testimony. 


On direct, Miller testified that he had been employed 
for seventeen years as a television repairman and, on a 
summer Sunday morning in 1967, had repaired a Motorola 
23 inch color T.V. set (Early American cabinet, maple 
finish) in the front sunroom of appellee’s home. This 
witness described the nature of the repair in great de- 
tail: he repaired the set by opening a metal box in the 
chassis, removing the coil, soldering the broken wire, 
covering the wire with electrical tape to hold it in place 
and finishing the repair by soldering the metal box. The 
witness identified appellee as being present at the time 
he repaired the T.V. set. According to Miller, upon com- 
pletion of the repair, appellee examined the set, expressed 
satisfaction, and paid the witness a fifteen dollar repair 
fee. (A. 108-117, 122-123). 


Miller further testified that on three dates in Feb- 
ruary of 1969, he was interviewed by the Connecticut 
State Police regarding the repair he had made in 1967 
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at appellee’s home. He told the officers that the set he 
repaired was a Motorola 23 inch color set, Early Ameri- 
can cabinet, maple finish. He described for the police 
the the full details of the repair stating how he had 
removed the metal cover of the interior box, soldered the 
wires of the coil, taped the wires, and then re-soldered 
the cover of the metal box in place. (A. 118, 123-126). 


Miller testified that in April of 1969, the State Police 
took him to the Town Garage in Plymouth to examine a 
damaged T.V. set; he examined the set and told the offi- 
cers it was the same set he had repaired at appellee’s 
home in 1967. Miller informed the police that if they 
opened the soldered metal box, they would find the wire 
in the coil soldered and the black plastic tape he had used 
to cover the soldered wire. Miller testified he was present 
when the authorities removed the metal cover and he ob- 
served the wire in the coil which he had soldered and 


the black plastic tape which he had told the police would 
be visible on the interior coil. (A. 125-126). 


At the commencement of cross-examination, appellee’s 
counsel established that Miller had given three transcribed 
statements to the State Police (Feb. 17, 18, and 21, 1969), 
and that he had testified before the one-man Grand Jury. 
Thereafter, in the absence of the jury, the trial court 
inquired as to the scope of appellee’s cross-examination to 
which defense counsel responded: “We would seek to 
cross-examine Mr. Miller to establish a fixed motive in his 
mind which would be indicative of untruthfulness.” (A. 
129-130, 133, 412). The jury was recalled and cross- 
examination resumed with Miller stating that, prior to 
going to appellee’s home, he had repaired other Motorola 
sets in 1967 and that his store also sold them. (A. 153- 
155). 
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On continued cross-examination, Miller testified as 
follows: he understood appellee had called him to make 
the repair since appellee’s regular repairman was unavail- 
able on Sunday; this was the only occasion on which 
Miller ever repaired any T.V. set in appellee’s home; 
Miller had met appellee once before at the home of 
Charles Vernale who was a customer of Miller’s store. 
(A. 156). When Miller was asked if Vernale was a 
customer in 1967, the jury was excused so the State’s 
objection to this line of inquiry could be considered by 
the court. Appellee argued that his purpose in developing 
cross-examination “along these lines is merely for the 
purpose of possible erroneous identification or exposure 
to the set at other places.” Defense counsel further 
stated: “In other words, if he [Miller] were having 
transactions with Mr. Vernale with respect to repair 
work or, frankly, .. . acquisition of sets, from him, this 
raises in my mind that we are placing the man in a 
position where the man has had business dealings with 
the man whom the State, through its witness, has iden- 
tified as being a person who had possession of this set.” 
Thereafter, the following colloquy occurred between the 
Court and the prosecutor: 


Mr. Gaffney: Now, Mr. Hennessey says this is 
the line of questioning that he wants to get here. 
Why doesn’t he get this right away? He can just 
ask the man: Did you ever repair this set at Mr. 
Vernale’s house? It is that simple. 


The Court: Mr. Gaffney, he has a right, as 
counsel, as you well know, to develop testimony in 
his own way. The Court has no right to restrict 
him unreasonably, so that I will allow these 
questions. 

* * * * * 

The Court: Gentlemen, I would ask you this, 

to bear in mind the fact that we do have to discuss 
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these matters in the absence of the jury. In the 
interest of saving time, and I believe both of you 
are experienced trial counsel and know the rules 
of evidence, and I ask you to adhere to the rules 
so that it will not be necessary to continuously 
excuse the jury. 


However, I am not going to unduly restrict 
either one of you. I believe that these are questions 
which are proper on cross-examination, and I will 
allow them. 


Mr. Gaffney: May I have an exception? 
The Court: Exception may be noted. 


The Court: We will take the morning recess 
at this time. (A. 156-161). 


When the jury returne|, Miller was permitted to 
testify, over the Sta e's objection to each juestion, as 
follows: he went to Vernale’s house about three times in 
1967, once tu repair an antenna, one to repair a radio and 
phonograph, and once to repair a 21 inch Zenith console; 
in 1967, at Vernale’s request, he repaired two other color 
T.V.s, a Magnavox and an Admiral. After 1967, Miller 
testified he did not see Vernale very much: “T hadn’t seen 
him at all after that period of time.” (A. 160-167). De- 
fense counsel next asked: “Now, during the period of 
1967, did you sell any color television sets which you 
obtained from Mr. Vernale?” The State again objected 
and the following appears on the record: 


The Court: What is the purpose of this ques- 
tion, Mr. Hennessey? 


Mr. Hennessey: I am seeking to determine 
whether or not a mistake might not have occurred, 
that could it not have been possible for this gentle- 
man to have obtained a set which he resold which 
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might have been this set which the State has sought 
to place in Mr. Vernale’s possession. 


The Court: The objection is overruled. An 
exception may be noted. (A. 168). 


The witness answered the question in the affirmative; 
when asked how many sets, the trial court again over- 
ruled the State’s objection and Miller answered: “There 
were two.” (A. 169). Next, the defense inquired as to 
ihe identity of persons to whom the two sets were sold; 
when the State objected, the court stated: “This is cross- 
examination. Proper latitude is allowable. I will allow 
it.” (A. 170). Miiller testified the two sets were sold to a 
Mr. Stevens and a Mr. Gasparri. Appellee then asked the 
witness whether, in 1968, he had sold any color televisions 
sets obtained from Vernale; Miller answered “No.” (A. 
171). Appellee then inquired: “Do you have in your 
records any documents relating to the purchase of those 
color television sets?” The State objected and the fol- 
lowing transpired: 


The Court: What is the purpose of this ques- 
tion, Mr. Hennessey? 


Mr. Hennessey: Well, I am seeking to deter- 
mine again, your Honor, whether or not this man 
may have other documents or information in his 
possession which would be of assistance to me with 
respect to the question of identification. 


Mr. Gaffney: Identification of what, this par- 
ticular set? I don’t follow his reasoning, your 
Honor. We have talked about all the other sets 
except this particular set. 


Mr. Hennessey: Could I be heard on that, if 
your Honor pleases? 

On repeated occasions Mr. Gaffney has sought 
to limit me to this set. I think it is obvious, your 
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Honor, what cur defense is, and I don’t think that 
our case rests solely on this set. 


Mr. Gaffney: If the Court please, the de- 
fendant’s case is not before the Court. The State’s 
case is before the Court, and the State’s case is 
based on this set and this man has testified as a 
State’s witness on direct examination. His ex- 
amination was limited to this particular set, and 
I submit it should be limited to that scope. 


The Court: I think the last question is remote, 
Mr. Hennessey. I will sustain the objection to 
the last question. (A. 172-174). 


Miller’s brief direct examination was conducted dur- 
ing the course of the court day on January 20, 1970; it 
consumed only twenty-two pages (22) of transcript. 
Cross-examination of Miller ‘commenced January 20, 1970 
and continued through January 21st; cross-examination 
of this witness consummed one hundred eighty-seven 
pages (187) of transcript. During that morning of 
January 21, Miller was further cross-examined in great 
detail and at great length concerning the nature of the 
repair he performed at appellee’s home and claimed in- 
consistencies between his testimony and prior statements 
to the police. When the Court recessed at 1:00 P.M. for 
lunch, Miller was still being cross-examined; prior to re- 
calling him to the stand when court reconvened after 
lunch, defense counsel advised the court: “we are going 
to bring Mr. Miller back and I hopefully request that J 
be able to ask those questions in the absence of the jury 
which may cause some concern.” The court agreed to 
the so called “dry run” and, in the absence of the jury, 
the judge overruled the State’s objections to all but three 
of the questions. (Entire “dry run” is set forth in en- 
tirety, A. 214-226). 
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In the absence of the jury, Miller testified that when 
he received the two television sets from Vernale which h« 
subsequently sold to Gaspari and Stevens, he did not know 
they were stolen; that when he was first questioned by 
the police he was not told he was under investigation for 
anything; that no one made any promise to him as to 
what migit occur if he testified; that there were no 
conversations about promises; that at no itme was he 
apprehensive about the questioning; that he told the police 
he would be willing to cooperate; that he was questioned 
about the Petitioner’s transaction and several others; that 
at no time during these questionings was there any sug- 
gestion that he was under investigation; that in his 
own mind he did not think he was under investigation: 
that no one ever said or suggested to him what would 
happen if he did not cooperate; that no promises or 
threats were made to him about the Lanza, Griffin 
Stevens, Gaspari or MacIntosh matters, nor, at any time 
did he feel that he was under investigation for any of 
these; that he kept no books or records of those trans- 
actions. (A. 214-224). 


The trial court sustained the State’s objection to the 
following questions: “At any subsequent inquiry were you 
told by any member of the police or any member of the 
State’s Attornev’s office that you were under investiga- 
tion?”: “How much was paid to Vernale for the two 
sets?”: “Whether he received invoices when he received 
the sets from Vernale?” (A. 223-224). 


After the completion of the “dry-run,” appellee re- 
quested that the foregoing line of inquiry be considered 
as an offer of proof. The court suggested that the best 
way to handle it would be to have the reporter read the 
questions and answers to the jury rather than have Peti- 
tioner’s counsel repeat them. At this point, the Petitioner’s 
attorney said “Well, I didn’t want to ask the questions 
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in their presence.” The cour then further suggested 
that those questions to which objections had been sus- 
tained be omitted from the reporter’s reading. The State 
objected to the idea of a nor adversary interrogation be- 
fore the jury whereupon the appellee’s attorney announced 
“I won’t go into this line of inquiry at all.” To this, the 
trial judge replied: “Then that solves the whole problem.” 
(A, 224-226). 

When the jury returned, appellee co: \inued and, sub- 
sequently, completed his cross-examination of Miller. At 
no time were any other questions asked of this witness 


as to any bias or prejudice against the appellee or whether 
any improper design or motive existed for his testimony. 


A. The Davis v. Alaska Claim: The conduct of the 
trial judge didtnot deprive appellant of his con- 
stitutional right to confrontation 


Approximately six and one-half years after appellee’s 
conviction, over three and one-half years after the af- 
firmance of that conviction by the Connecticut Supreme 
Court, and almost three years after the filing of this 
federal habeas petition, the District Court filed its Memo- 
randum of Decision holding that the efforts of an ex- 
perienced state trial judge in conducting an orderly trial 
abridged a federal right. The District Court premised 
this conclusion on its interpretation of the scope of the 
constitutional mandate enunciated in Davis v. Alaska, 
supra, decided while this petition for habeas relief was 
pending. 

In Davis, a “erucial” prosecution witness (person who 
identified the defendant) was on probation as a result 
of a juvenile court adjudication; under Alaska law, such 
probationary status was entitled to complete confidential- 
ity and, although readily known about by defense counsel, 
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could not be revealed through cross-examination. Follow- 
ing affirmance of Duvis’ conviction by the Alaska Supreme 
Court, certiorari was granted by the United States 5Su- 
preme Court to consider: 


whether the Confrontation Clause requires that a 
defendant in a criminal case be allowed to im- 
peach the credibility of a prosecution witness by 
cross examination directed at possible bias de- 
riving from the witness’ probationary status as a 
juvenile delinquent when such impeachment would 
conflict with the State’s asserted interest in pre- 
serving the confidentiality of juvenile adjudica- 
tions of delinquency. Davis v. Alaska, 415 US., 
supra at p. 309. 


The Supreme Court reversed the Alaska court stating: 
“In, this setting we conclude that the right of confronta- 
tion is paramount to the State’s policy of protecting a 
juvenile offender. Whatever temporary embarrassment 
might result to {the witness and his family] by disclosure 
of his juvenile record . . . is outweighed by petitioner's 
right to probe into the influence of possible bias in the 
testimony of a crucial identification witness.” ‘Emphasis 
added). Davis v. Alaska, 415 U.S. supra at p. 319. In 
a separate opinion, Mr. Justice Stewart concurred with 
the majority holding “in the circumstances of this case.” 
Davis v. Alaska, 415 U.S. supre at p. 32 

More specifically, Davis ha! been convicted of grand 
larceny and burglary in regards to the theft of a two foot 
square safe from a bar known as the Polar Bar in An- 
chorage. Richard Green was the crucial witness for the 
prosecution. He had a juvenile record stemming from the 
burglary of two cabins and at the time of Davis’ trial 
was on probation. A protective order was entered prior 
to the testimony prohibiting any reference to Green’s 
juvenile record by the defense in the course of cross- 
examination. Chief Justice Burger’s opinion, quoting 
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ay 


In this case, there was absolutely no basis for reasonably 
concluding that Miller's testimony was probably per- 
iurious. Furthermore, based on Miller’s answers to the 
questions propounded during the “dry-run”, it is apparent 
that no sevous damage would have resulted to the State’s 
case even had the trial judge seem fit to have allowed 
the cross-sx i mination to continue ad infinitum. 


Appeliee contends, and the Court below held, that 
continued cross-examination of Miller would have estab- 
lished that he “was vulnerable to pressure from the police 
and prosecutors” and was forced “to aiter or color his 
testimony.” Such contention overlooks the peculiar na- 
ture of Miller’s testimony which, in itself, rendered the 
testimony manifestly reliable. This witness testified that 
in February of 1969 he furnished the police with informa- 
tion concerning the repair he had made in 1967 to the set 
in appellee’s home. He described for the police all the 
details of the repair: the removal of the metal cover from 
the metal box that housed the sound coil, the soldering 
of the wire on the sound coil, the taping of the wire, the 
re-soldering of the metal cover to the box. (A. 123-127). 
A few months later, when the police recovered the set 
a few miles from appellee’s home, Miller testified he was 
present when the set was © amined; the police removed 
the metal cover to the box and found exactly what Miller 
had stated they would find; the re-soldered metal cover, 
the black tape, and the soldered wire. (A. 126-127). This 
evidence, by its own nature, was extremely reliable; re- 
gardless of how much additional cross-examination the 
trial judge allowed concerning Miller’s motive in testify- 
ing, it could not have affected the inherent reliability of 
this important testimony. Thus, unlike the situation in 
Davis, here was absolutely no reason here to believe that 
Miller had testified untruthfully. 
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Here, the record reveals that the trial judge per- 
mitted a lengthy and searching cross-examination of 
Miller. In the exercise of his discretion, the trial judge 
properly assumed that further cross-examination into the 
Witness’ subjective thoughts would not be meaningful 
considering the inherent reliability of Miller’s testimony, 
and, extent to which his business relationship with Ver- 
nale had already been developed. United States v. Bas- 
tone, 526 F.2d 971 (7th Cir. 1975); United States v. 
Marshall, 526 F.2d 1349 (9th Cir. 1975). Unlike United 
States v. Segal, 534 F.2d 578 (8d Cir. 1967), the trial 
judge here made no attempt to limit the cross-examina- 
tion to the very narrow scope of Miller’s direct. With 
reference to the two disallowed questions on other T.V. 
sets (amount paid Vernale for the two sets, and, existence 
of invoices covering those purchases), the trial court was 
the proper one to determine the extent to which cross- 
examination on such collateral transactions should be per- 
mitted; other Circuits have recognized that Davis does 
not mandate unlimited inquiry into all collateral matters 
claimed to be material on the issue of credibiilty. United 
States v. Alvarado, 519 F.2d 1133 (5th Cir. 1975); 
Snyder v. Coiner, supra; United States v. Park, 525 F.2d 
1279 (5th Cir. 1976). 


The District Court undertakes to buttress it strained 
application of Davis by seizing on two sentences, taken 
completely out of context, in the State Attorney’s rebuttal 
summation. (A. 321-322). The Court states that these 
two isolated sentences establish that the State ‘“uncon- 
scionably” capitalized on the defense’s claimed inability 
to demonstrate Miller’s involvement during cross-examin- 
ation. Obviously, an accurate representation of remarks 
of counsel can only be accomplished when they are quoted 
in their entirety and analyzed in the context of the entire 
statement, In his opening summation, the State’s Attor- 
ney emphasized the inherent quality of Miller’s unique 
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testimony: the accuracy of his prediction: “... Ed Miller 
told us, he said, ‘If you ever find the set, this is what you 
will find.’ Long before the set is even found. And lo and 
behold, that is what we did find, just like he said.” (A. 
276). A fair reading of the portion of opening summa- 
tion which dealt with Miller’s testimony shows clearly 
that the State urged the truthfulness of the witness solely 

on the basis of what he said, what he hig would be 
and was found, not on the basis that he was a “clean” 
or “uninvolved” witness. (A. 271-273, 275-27 76). 


Understandably, the defense summation never really 
dealt with the “accuracy of Mr. Miller’s prediction;” 
rather, his testimony is described as “inconsistent,” his 
recollection was not “always so precise and clear,” and 
his testimony left “questions that would cause you to 
wonder.” (A. 278-284). The defense described Miller as 
a person who “was focused on as a person who had rele- 
vant information, and the State Police went and tried 
exhaustively to probe his mind to determine what facts 
were there.” (Ex. 10, p. 48). In the face of this charac- 
terization of Miller and his testimony, the State’s A 
ney merely argued the credibility of the witness on 
rebuttal, in a manner consistent with the opening argu- 
ment, as follows: 


So, what do we have to do, says the defense, we 
have got to get at this guy Miller, and they had a 
hard time doing it. Why shouldn’t you believe 
Miller? J will tell you why you should believe 
him. He had no axe to grind in this case. What 
possible motive could Miller have to say he re- 
paired that chassis in the defendant, Paul Moyna- 
han’s home, on a Sunday morning and tell the State 
Police, ahead of time, exactly what he did before 
the set was found? And then after the set was 
found, the State Police uncovered it all and find 
exactly what Miller said he had done to the set. 
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Why does he do a thing like that? Is there some 
kind of inference in the background here that the 
Connecticut State Police got him to do it? There 
has been no evidence of that, not a shred of evi- 
dence of that. 


Why would a man do a thing like that? He was 
interviewed by the State Police before the set was 
found, and he said, ‘Yes, I fixed a set in Moyna- 
han’s house,’ and he told them what he did. Once 
the set was found, you know, he had said what he 
had done. and le looked at it and found his work. 


And I don’. know this, but I will bet Mr. Miller 
wishes that, you know, that the police had never 
dropped around to his door. You don’t think this 
was pleasant for him. He is not getting any great 
vicarious thrill out of being exposed to all this in 
a very intensive cross-examination by Mr. Hen- 
nessey. That is not pleasant to do. 


He got in it because he was interviewed, but cer- 
tainly not a shred of an indication of any kind 
why he would be motivated in some way or another 
to do harm or damage to the defendant, Paul 
Moynahan, and yet, don’t believe him. And you 
read over what he said, you read over in the light 
of your experience, and if you don’t agree that 
what Edward Miller said made him the most 
plausible witness to be believed in the whole case, 
simply because, as Mr. Gaffney said, he told us 
what he did before we had the set and when we 
took the aluminum can off after we found the set, 
we found the very work inside that you could not 
see until the can was off. That was the proof he 
knew what he was talking about. (Ex. 10, pp. 
93-95). 


When the argument of the State’s Attorney is examined 
in its entirety, it can hardly be said that the assertion of 
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credibility was premised principally on a “clean witness” 
theory; the italicized portions of the above quote set forth 
the very essence of the State’s Attorney’s point regarding 
Miller. In any event, regardless of how one might choose 
to interpret the State’s Attorney’s rebuttal comments, the 
cross-examination of Miller was not impermissibly re- 
stricted in derogation of a federal right. 


B. Appellee was not denied a federal r.jht by the 
trial court's refusal to permit him to call Stevens 
and Gaspari to testify concerning purchases 
from Edward Miller 


The District held that a denial of the Sixth Amend- 
ment right of confrontation also resulted from the trial 
court’s refusal to allow appellee to present the testimony 
of two persons who, the defense claimed, purchased tele- 
vision cets from Miller which later were discovered to 
have been stolen: 


. while the right to call additional witnesses was 
not at issue in Davis, it does fit into the phrase ‘to 
expose to the jury those facts from which [they] 

. could appropriately draw inferences .. .,’ and 
the denial of this right was likewise a denial of 
the six amendment right of confrontation. (Em- 
phasis added) (A. 322). 


As stated previously, Miller testified he had obtained 
two television sets from Vernale in 1967; one set he had 
sold to Mr. Stevens and, the other, to Mr. Gaspari. (A. 
168-172). Stevens was called to the s.and and an offer 
of proof was made outside the presence of the jury. Coun- 
sel stated in the offer: “we can approach the question of 
Mr. Miller’s bias or interest in this case by revealing to 
the jury that he, himself, was dealing in stolen color T.V. 
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sets.” (A. 301). Counsel also stated that the testimony 
offered through Stevens would allow the jury “to draw 
an inference as to Mr. Miller’s own connection with stolen 
color T.V. sets” and that the offer was permissible “to 
raise the question about the identity of the set that Mr. 
Miller has testified to.” (A. 299-303). 


The trial court requested a dry-run outside the pres- 
ence of the jury and Stevens testified he had purchased 
a Motorola from Miller in July of 1967 for $549.00 (pay- 
ment by check). By counsel’s own admission the defense 
was unable to prove through this witness that Miller knew 
the Motorola set was stolen. The trial court sustained the 
State’s objection and excluded Stevens’ testimony before 
the jury on the ground that it went into collateral matters. 
(A. 313). The Connecticut Supreme Court rejected ap- 
pellee’s claim of error by the trial judge, stating: 


Counsel for the defendant admitted that the 
offered evidence weuld not go to proof that Miller 
knew the sets were stolen, and therefore the claim 
that such sales were admissible on the theory of 
bias cannot be supported. The purpose claimed for 
the evidcnce was for negative inferences, that is, 
if Miller did not know the sets he obtained from 
Vernile were stolen, such proof would help to 
undermine the inference that the defendant knew 
the set he received was stclen. The defendant also 
claimed the evidence was offered to ‘rebut’ Bishop’s 
testimony with regard to the size of sets he had 
stolen. The ruling of the court was correct. ‘The 
trier has wide discretion in ruling on the relevancy 
of evidence. State v. Towles, 155 Conn. 516, 523 
A. 2d 639, and cases cited. It is a reasonable exer- 
cise of judicial discretion to exclude questions 
which would introduce issues foreign to the case; 
State v. Dortch, 189 Conn. 317, 325, 93 A. 2d 
490; or evidence the relevancy of which appears 
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to be so slight and inconsequential that to admit 
it would distract attention which should be con- 
ecentrated on vital issues of the case. State v. 
Bassett, 151 Conn. 547, 551, 200 A. 2d 473.’ 
State v. Mahmood, 158 Conn. 586, 540, 265 A. 2d 
83. State v. Moynahan, 164 Conn. 560, 589 
(1973). 


While it is clear that a party may undertake to 
establish bias and interest through testimony of other 
witnesses, appellant seriously questions whether that 
evidentiary right falls within the constitutional ambit of 
the Sixth Amendment. As the District Court conceded, 
Davis dealt solely with the right to cross-examine witness, 
the very essence of the constitutional concept of confron- 
tation, and not with the right to offer extrinsic evidence 
to impeach a witness. 


Appellant asserts that the District Court’s reliance 
on Johnson Vv. Brewer, 521 F.2d 556 (8th Cir. 1975) is 
misplaced. In that case, the Eighth Circuit also recog- 
nized that in Davis the right to call additional witnesses 
was not in issue; the court cited Davis for the obvious 
proposition that revelation of a witness’ motivation in 
testifying is part of the constitutionally protected right to 
cross-examine, and, that a witness’ former “partiality of 
mind” may serve as a basis for an argument that the 
same state of mind exists and affects present testimony. 
Johnson V. Brewer, supra, at p. 561. 


In Johnson, the trial court excluded testimony by 
defense witnesses which would have established that the 
only State witness, in circumstances precisely parallel 
(non-police State witness purchased narcotics from de- 
t-adant), framed another defendant (in another juris- 
diction). Johnson was convicted, the conviction was 
affirmed by the Iowa Supreme Court, and, when the 
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federal habeas was filed, the petition was dismissed by 
the District Court. The Eighth Circuit reversed, stating 


The exclusion of the testimony [by the state trial 
judge] proffered [through defense witnesses] as 
to the attempt by the informant-witness to frame 
another defendant in a precisely parallel case went 
beyond a mere error. What is actually asserted 
is governmental conduct which, if true, is both 
inexplicable, and violative of due process. (Em- 
phasis Added). Johnson v. Brewer. supra at p. 
562. 


Thus, the Eighth Circuit Court of Appeals, curiously, 
viewed the evidentiary ruling of the state court excluding 
the extrinsic testimony as so fundamentally unfair (in 
the circumstances of the case) as to constitute a denial 
of due process. Here, it can hardly be said that as a 
matter of constitutional principal, the exclusicn of ex- 
trinsic evidence of collateral incidents (the Stevens and 
Gaspari sets) deprived appellee of a fundamentally un- 
fair trial. Routine evidentiary rulings and issues of inter- 
pretation of state law seldom rise to due process propor- 
tions entitled to review on federal habeas. Cage Vv. Auger, 
514 F.2d 1231 (8th Cir. 1975); Schaefer v. Leone, 443 
F.2d 182 (2d Cir. 1971); Gemmel v. Buchkoe, 358 F.2d 
338 (6th Cir. 1966). 


C. Appellee intentionally and voluntarily aban- 
doned that line of inquiry he now asserts he 
was not permitted to develop in his cross-ex- 
amination of Edward Miller 


While appellant contends that this record precludes 
any reasonable conclusion that the constitution dictate of 
Davis was violated, it is also contended, in the alternative. 
that appellee understandably abandoned that area of 
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impermissibly restricted. 
The Connecticut Supreme Court concluded: “The line of 
inquiry which the defendan’ claims he was not allowed 
to follow was intentionally abandoned after Miller haa 
been questioned in the absence of the jury, and therefore 
the claim that cross-examination was unduly restricted 
is utterly without merit.” State v. Moynahan, supra at 
p. 588. 


questioning he now claims 


As stated above, the trial court overruled the State’s 
objection to practically all of the questions propounded 
on the dry-run (all but three). After both counsel ob- 
jected to a reading of those questions (when the State’s 
objections had been overruled) and answers to the jury, 
the defense attorney stated: “/ won't go into this line of 
inquiry at all: the trial judge responded : “Then that 
solves the whole problem.” (A, 22 


On this record, the District Court concluded: “TI find 
it clear... that, having been denied the opportunity to 
develop the theory of bias due to criminal involvement, 
the defendant chose to rest on his offer of proof rather than 
submit the individual preliminary questions which had 
been allowed to the jury.” (Emphasis added). (A. 325). 


A review of the record reveals that the questions 
allowed were far more than mere “preliminary” ques- 
tions: in fact, they were all of the questions propounded 
by appellee in the dry-run except three. (A. 214-226). 
The District Court opinion ignores the great lattitude 
allowed in the cross-examination of Miller before the 
jury was excused, and, the fact that during the dry-run, 
the trial judge directed Miller to answer almost every 
question. Obviously, to render the inquiry efficacious as 
to the issue of Miller’s motive or bias, the proof had to 
be brought before the jury. More obviously, appellee’s 
intentional and professionally sound decision not to place 
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the proof before the jury was quite understandably 
prompted by the answers given by Miller to the questions. 
(A. 214-226). 


Thus, the record before the District Court certainly 
provided ample basis for the Connecticut Supreme Court’s 
determination of abandonment; accordingly, the Connec- 
ticut court’s determination should have been extended 
the presumption of correctness by the federal habeas 
court. 28 United States Code, Sec. 2254(d) (8). 


D. Davis v. Alaska should not be applied retro- 
spectively 


Appellee’s conviction became final when it was af- 
firmed by the Connecticut Supreme Court on April 5, 
1973. The petition for federal habeas relief was filed in 
the United States District Court on November 5, 1973 
The United States Supreme Court decided Davis v. Alas- 
ka, supra, February 27, 1974. 


In Stovall v. Denno, 388 U.S. 293, 297, 87 S.Ct. 1967. 
18 L.Ed. 2d 1199 (1967), the Supreme Court stated: 
The retroactivity or nonretroactivity of a rule is not auto- 
matically determined by the provision of the Constitution 
on Which the dictate is based;”’ rather, the guiding cri- 
teria are: (a) the purpose to be served by the new 
standards; ‘b) the extent of the reliance by law enforce- 
ment authorities on the old standards, and ici the effect 
on the administration of justice of a retroactive applica- 
tion of the new standard. 


In determining whether Supreme Court proclamations 
of constitutional principle are to be given retrospective 
application, that Court has also stated: “Where the major 
purpose of new constitutional doctrine is to overcome an 


aspect of the truth-finding function and so raises seriou 
questions about the accuracy of guilty verdicts in pas 
trials, the new rule should be given complete retroacti' 
effect.” Williams v. United States, 401 U.S. 646, 65: 
91 S. Ct. 1148, 28 L. Ed. 2d 388 (1971). However, 
Stovall. the Court declined to give retroactive effect 
United States v. Wade, 388 U.S. 218, 87 S. Ct. 1926, 

L. Ed. 2d 1149 (1967), and, Gilbert v. California, 
U.S. 263, 87 S. Ct. 1951, 18 L. Ed. 2d 1178 (1967), 
though the Sixth Amendment principle expounded in 
those cases was “aimed at avoiding unfairness of the 
trial by enhancing the reliability of the fact-finding proc 
ess in the area of identification evidence.” Stovall v. 
Denno, 388 U.S. supra at p. 298. 


The Supreme Couri, of course, has decreed solely pros- 
pective application for a number of its recently estab- 
lished Fourth and Fifth /mendment principles: Link- 
81 U.S. 618, 85 S. Ct. 1731, 14 L. Ed. 
1olding that the exclusionary rule of 
tively on cases 
finally decided prior to the Mapp case]; Williams V. 
United States, supra, |holding that the Chimel rule was 


letter Vv. Walker, 3 
9d 601 (1965) {I 
Mapp v. Ohio did not erate retrospec 
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not to be retroactively applied to searches conducted prior 
to that decision of the Supreme Court]; Desist v. United 
States, 394 U.S. 244, 89 S. Ct. 1030, 22 L. Ed. 2d 248 
(1969) [holding the exclusionary rule of Katz—fruits of 
an electronic surveillance which was not judicially au- 
thorized—not to be retroactive|; Johnson v. New Jersey, 
384 U.S. 719, 86 S. Ct. 1772, 16 L. Ed. 2d 882 (1966) 
(holding that Escobedo and Miranda were applicable only 
to those cases in which trial began after the decisions 
were announced|; Mackey v. United States, 401 US. 
667, 91 S. Ct. 1160, 28 L. Ed. 2d 404 {1971) [the 
Marchetti and Grosso cases——Fifth Amendment privilege 


against self-incrimination constitutes valid defense to 


a 


state cases which, 
“wurt, would come 
of trial by 
only 
$59, 15 Li 
hat Griffin V. California abridgement 


nendment for prosecutor to comment on de- 
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procedure 


r the 


that any Supreme Court decis 
related to cross-examination of 
to concern possible “impedin ent ol 


function’, and may place in question tl 


verdicts, appellant neverthe- 
is should not have been given retro- 
ation by the District Court. Extended to 


@) ri tle internpri ri ! D t et Ce irt’ 
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nanea whenever a tate tria 1dge 
) ar CH teral matters which imagir 
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burden or trict Courts and present an unnecessary 
threat of great nere ed federal review 
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Leone upra at p RH 
ed t ni rrow] 
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cross-examine a 


prosecution witness concerning a juvenile record to es 

lish bias, etc. Understandably, many state courts, prior 

hereto have imed that the confidenti y require- 

ments of state legisiation affected the permissible area 
. ‘ - inquiry in state criminal trials 

of proper inquiry in state criminal (rials, 


three-pronged test of 
rule ot Davis should not 


which was tried several 
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vears before that Supreme Court decision First, the 


purpose to he served by the Davis rule: presumably its 


purpose is to assure fairness in the trial proceeding by 


denies any special interest, motive, ete. and state legisla- 


tion nrevents the defense from inquiring into re 


matters clearly indicative of such bias and improper 
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states which allowed prosecutorial comment on an accused’s 
failure to testify. In Stovall, the Court stated that the 
Griffin impact was “insignificant” compared to what might 
be expected from a retroactive application of the rules of 
Gilbert and Wade. Accepting the District Court’s ex- 
pansive interpretation of Davis, a similar result is 
foreseeable if this decision is applie? retrospectively. As 
stated, federal habeas relief will be available, as here, 
any time there is, or has been, any evidentiary ruling by 
a state court which has limited cross-examination in the 
face of a claim of witness bias, special interest, or motive. 
In this Circuit, the District Courts will be required to 
review practically all such evidentiary rulings made by 
state courts where the State’s objections have been sus- 
tained; in numerous instances, if the District Court’s 
interpretation is correct, federal writs will issue, and 
new trials will be required; the disruptive effect, as well 
as the additional burden on oth state and federal courts, 
was detailed in Stovall v. Denno, 338 U.S. supra at pp. 
299-301. It is respectfully asserted that this was neither 
the meaning nor the intention of the Supreme Court’s 
decision in Davis. 


POINT Il 


The District Court erred in holding that the State 
Trial Court violated Brady v. Maryland, 373 U.S. 
83 (1963) and its progeny by failing to disclose to 
the defense information indicating, according to 
the court, that the police were at one time consider- 
ing arresting a witness. 


Judge Blumenfeld held that several comments made 
by the police in the course of the questioning of Edward 
Miller suggested that Miller had been, at least at one 
time, a potential target of prosecution. The comments 
occurred in portions of the statements which were not 


& 
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turned over to the defense. Also, as recognized by Judge 
Blumenfeld, there had been no specific request for any 
such statements prior to trial. (A. 326). 


While extensive discussion of the testimony of Edward 
Miller has occurred with reference to the Davis claim, 
some brief repetition may be necessary. In the course 
of his testimony, he said that he had repaired a color 
television set at the home of the defendant and that this 
repair was found on the later recovered smashed set. 
He had described the repair to the police before the set 
was found. He mentioned in his direct testimony the 
fact of his having talked to the police. 


At the commencement of cross-examination, the de- 
fense moved for production of all of Miller’s prior state- 
ments. It is unclear from the record precisely what ar- 
rangement was agreed on. But soon after the request for 
production, an extensive argument occurred concerning 


the proposed scope of cross-examination. This matter 
was discussed above; suffice it to say here that the defense 
vished to cross-examine Miller on his claimed criminal 
involvement and his possible bias as a witness. 


Portions of Miller’s prior statements were delivered 
to the defendant and were used by him in the course 
of his cross-examination. In the context of the identity 
of the repair, Miller was asked by the defense whether 
“the State Police made inquiry of you with respect to 
this transaction?” (A. 176). The answer was affirma- 
tive. The statements were used in an effort to discredit 
Miller’s recollection that the repair was made at the de- 
fendant’s home. (A. 177). Some initial difficulty in re- 
membering the make of the set was brought out by the 
defense through the use of the statements. (A. 182-183). 
Very svortly thereafter the statements were used to tie 
Miller .o Vernale and the jury heard from a reading of 
the statement, the admonition of one Sgt. Courtney to 
“tejlome clean with me on Moynahan.” (A. 185-187). 
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Again using the statements for purposes of cross- 
examining Miller, the defense elicited that he had told 
the police that he had sold two sets he had received from 
Vernale and that at one time he stated and later re- 
tracted that he had sold a third set to a Mrs. MacIntosh. 
(A. 194-195). The statements of February 17 and 
February 18 were admitted into evidence as prior 
inconsistent statements. (A. 209-212, 213). The colloquy 
concerning the permissible scope of further cross-exami- 
nation, as related in the discussion of the Davis claim, 
then occurred. No useful purpose would be served at 
this point to repeat that discussion. 


Judge Blumenfeld held, however, that even though 
substantial portions of the Miller statement were de- 
livered to and used by the defendant at the trial, the 
state withheld exculpatory evidence concerning the pos- 
sibility of bias or motive on the part of Miller. The court 
held that the defendant already knew of Miller’s “criminal 
involvement” and thus whatever possibly exculpatory 
information which was not disclosed, was not material 
under United States v. Agurs, — U.S. —, 96 S. Ct. 2392 
(1976). (A. 327). While the appellant agrees with the 
latter holding, consideration of Miller’s criminal involve- 
ment would seem to have a bearing as well on bias or 
motive. For if Miller were involved in a criminal scheme, 
if the police knew of such involvement, and if Miller 
knew the police knew, then, arguably, bias or motive 
to shade testimony away from his own possible guilt 
and toward that of the state’s so-called “target” may have 
existed. But knowledge by the defendant of Miller’s 
purported criminal activity almost implies by itself 
knowledge of possible motive or bias. 


As noted above, a pretrial motion was filed requesting 
production and inspection. It specifically requested the 
prior statements and testimony of several named indivi- 
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duals as well as generally exculpable material. Edward 
Miller was not among the named individuals. (Exhibit 
2, pp. 10-12). At the pretrial argument concerning the 
scope of discovery, there once again was no mention of 
Edward Miller. The Superior Court took the stance 
that the state should disclose all exculpatory evidence in 
its possession. ‘Exhibit 9, pp. 40-41). 


After the direct examination of Miller, the defendant. 
as noted above, requested all statements and testimony 
of the witness. The resulting order does not appear in 
the record. The state court finding which appears in the 
record before the Connecticut Supreme Court states that 
the court refused to make an in camera inspection of 
prior testimony, but ordered the state to turn over any 
matter which might be of assistance to the accused. 
(Exhibit 2, p. 102). The order in the record nertaining 
to Vernale’s prior statements required disclosure of all 
material relating to the defendant; the court later modi- 
fied the order to include “evidence in (the state’s) ex- 
clusive possession which is not merely cumulative or 
embellishing and which may be of material importance 
to the defense, regardless of whether it relates to testi- 
mony given at the trial.” (Exhibit 8, pp. 824-25, 834). 
The Vernale order would appear to be a hybrid order 
embracing both Jencks material and Brady material. 
While the order relating to Vernale is obviously not 
dispositive of the order pertaining to Miller, it may 
shed some light on the thinking of the trial court. 


In any event, an examination of Edward Miller’s 
statements of February 17, 18 and 21, 1969, and of his 
grand jury testimony contained in Exhibits 23 and 24 
(A. 3-107) clearly shows the rationale on which portions 
were selected for disclosure. In general, the material 
relating to the Moynahan transaction was disclosed and 
extraneous material was not disclosed. 
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The precise information which was held by Judge 
Bluicenfeld to be improperly withheld was that the police 
were “looking at” Miller but had not pressed charges, 
and therefore there was a connection between Miller’s 
testimony and his personal freedom. (Document No. 15, 
p. 17; A. 332). An examination of what the defense 
knew in comparison to what it did not know is, then, 
appropriate. 


On February 17, 1969, Miller gave his first statement 
to the police. (Exhibits 93, 24; A. 8-12). On February 
18, the police returned; statements in this interview were 
deemed exculpatory. Given to the defendant were state- 
ments indicating that Vernale may have “indirectly” 
recommended Miller for repair work. (Exhibit 23; A. 3- 
5, 18-14). 


The segment of the in erview which provides the 
context for the crucial statements is printed in the 
Appendix. (Exhibit 24, pp. 38-52; A. 42-61). The police 
were trying to discover information concerning stolen 
television sets. On the previous day Miller had told them 
that he had sold two sets that he had received from 
Vernale. The police were obviously trying to develop 
information about other sets. They told Miller that they 
were looking for the truth (Exhibit 24, p. 38; A. 47), 
that they already knew that he had handled two sets 
that were stolen (Exhibit 24, p. 39; A. 48), and they 
thought he may have handled more. They said they were 
going to find out the truth with or without Miller’s help, 
but they preferred his help (Exhibit 24, p. 48; A. 57). 
Significantly, Miller stuck to the same story he had told 
the day before and would repeat again: he had received 
only two sets from Vernale. Thus, he told the same story 
regardless of the pressure applied. 


An examination of the statement of Edward Miller on 
February 21, 1969, is perhaps even more revealing. The 
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police more or less accused Miller of selling two more 
sets, but Miller adhered to his original statement. (Ex- 
hibit 23, pp. 2-22; A. 65-85). This statement was dis- 
closed to the defendant. Not given to the defendant were 
suggestions that other people were trying to “set up” 
Miller and that Miller stopped associating with Vernale 
after he learned about his reputation. (Exhibit 24, pp. 


22, 29; A. 88-95). 


In his closing argument to the jury, the defendant 
said about Miller, “Apparently he was focused on as a 
person who had relevant information, and the State 
Police went and tried exhaustively to probe his mind to 
determine what facts there were.” (A. 279). Further, 
“(When you weigh Mr. Miller’s testimony, you weigh 
it like any other witness... He bought two sets from 
Mr. Vernale, himself. You will have the books of Miller 
& Fellin, his company... [Hle didn’t even keep track 
of the money he received because he thought it was tips 
_. . Well, look through the books and see if you can find 
the sale to Stevens or a sale to Gaspari by Miller & 
Fellin...” (A. 281-282). 


In this state of affairs, the District Court held that the 
“withholding” of eviderce indicating that Miller was a 
possible target of prosecution prevented a meaningful 
avenue of cross-examination. 


The most recent Supreme Court case dealing with 
exculpatory evidence is United States v. Agurs, — USS. 
—, 96 S. Ct. 2392 (1976). Justice Stevens reviewed the 
three categories of cases covered by Brady v. Maryland, 
873 U.S. 83 (1963). One is the knowing use of perjured 
testimony. The second is the failure to produce evidence 
that would be material in the sense that it might affect 
the outcome of the trial despite a specific request for 
production. The third situation is that in which no 
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specific request is made, but the obvious exculpator) 
nature of the evidence should alert the prosecutor to the 
duty to disclose. United Stutes v. Agurs, supra, 2398-99. 


Judge Blumenfeld apparently held that the “withheld” 
evidence, i.e., that the police were at one time “taking a 
look at Ed Miller,” fell into the first category. That a 
prosecutor may not knowingly allow perjured testimony, 
even as to credibility, is well-established. Napue V. 
Illinois, 360 U.S. 264 (1959). Even inadvertent non- 
disclosure of evidence controverting a witness’ state- 
ment as to credibility merits a new trial if the evidence 
is material. Giglio v. United States, 405 U.S. 150 
(1972). 


Before Brady and Napue are even applicable, how- 
ever, there must be some showing of suppression. “The 
heart of the holding in Brady is the prosecution’s sup- 
pression of evidence . . .” Moore v. Illinois, 408 U.S. 
786, 794 (1972). “{Ajny allegation of suppression boils 
down to an assessment of what the State knows at trial 
in comparison to the knowledge held by the defense.” 
Giles v. Maryland, 386 U.S. 66, 96 (1967) (Whate, J., 
concurring). “The purpose of the Brady rule is not to 
provide a defendant with a complete disclosure of all 
evidence in the government’s file which might conceivably 
assist him in preparation of his defense, but to assure 
that he will not be denied access to exculpatory evidence 
known to the government but unknown to him.” United 
States v. Ruggiero, 472 F.2d 599, 604 (2d Cir. 1973). 


It is absolutely clear that the defense was aware of 
Miller’s possible jeopardy. In the course of requesting 
the prior statement, counsel for the defense said, “We 
know from our own investigation of three instances where 
Mr. Miller sold color television sets to individuals in the 
Waterbury area, Mr. Stevens, Mr. Gaspari, and Mr. 
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Lanza. It is our understanding as well that one of these 
gentlemen, at least, was subsequently charged by the 
State’s attorney’s Office with the crime of receiving stclen 
goods, based upon the fact that he did receive a stolen 
color T.V. set from Mr. Miller. However, to the best of 
our knowledge, Mr. Miller was not charged, although he, 
in fact, was the seller...” (A. 133-134). A serious 
contention that the defense had no idea that the police 
may have said that they may have to take a look at 
Ed Miller is almost incredible. 


Although the defense may not have known the precise 
words used by the police, it is clear that they knew 
Miller’s situation. They knew that Miller had been 
interrogated three times by the police and again in the 
grand jury. They knew and developed in cross-examina- 
tion that Miller had received two television sets from 
Vernale, and that at least one of the recipients of the 
sets had been arrested for receiving stolen goods. ‘This 
is not to say that convictions ought to be reserved on 
the ground that information merely repetitious, cumula- 
tive, or embellishing of facts otherwise known to the 
defense or presented to the court...” Giles v. Mary- 
land, supra, 98 (Fortas, J., concurring). 


Not only is it clear that the defense knew the gist of 
the “suppressed” evidence (not only through their own 
investigation but also through the portions of the state- 
ments given them as related above), but, the premise 
upon which the court’s ruling was based is also question- 
able. The Napue line of cases is relevant only where 
there is false testimony. The testimony here which the 
court thought false was Miller’s saying, generally, that 
he didn’t feel threatened. In context, as related above, 
the police were trying to get Miller to tell them everything 
he knew about any sales of stolen television sets. He 
had immediately toid them about two sets that he had 


received from Vernale and had sold, but he said he 
didn’t think they were stolen. He consistently denied 
that there were more than two sets. He may well not 
have felt threatened, as he had already told the police 
what he knew and a “look” at Ed Miller would be accept- 
able. The “suppressed” evidence does not directiy contra- 
dict any statement, contrary to the evidence in Napuc 
and Giglio. 


Even if, however, the testimony was false and the 
“suppressed” evidence was more than cumulative, the 
further criterion which must be met for a new trial is 
the materiality of the evidence. In United States v. 
Agurs, supra, the traditional balancing between the good 
or bad faith of the prosecutor and the materiality of the 
evidence was rejected. Cf. United States v. Keough, 391 
F.2d 138 (1968). Instead, the sole issue to be considered 
is the character of the evidence. United States v. Agurs, 
supra, 2400. Materiality in the Brady context may be 
deemed to be the affect that the evidence would have had 
if it had been disclosed. “‘{I]f the omitted evidence 
creates a reasonable doubt that did not otherwise exist, 
constitutional error has been committed. This means 
that the omission must be evaluated in the context of 
the entire record.” United States v. Agurs, supra, 
2401-02. 


The impact that the addition of the precise words used 
by the police at one point during one interview would 
have had on the jury verdict is necessarily somewhat 
speculative. The jury of course knew that, at least in 
one sense, the police were looking at Ed Miller three 
interviews and a grand jury appearance constitute more 
than casual interest. The jury knew that Miller had 
sold at least two other sets which he had obtained from 
Vernale, and that the police had questioned him rather 
closely about those sets. They knew that there was some 
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association between Miller and Vernale. They knew that 
the police had advised Miller to “come clean” with them 
on Moynahan. They knew that the sales of the two sets 
had not been recorded. 


The factual situation is thus highly analogous to that 
of Agurs itself. In Agurs, information that the victim 
of a homicide had a record for assaults, seemingly with 
knives, was not made known to the defendant. But ap- 

‘ evidence of the 
was 
before the crime the victim was armed with two knives. 
United States v. Agurs, supra, 2402. 


Since the jury in the instant case knew of Miller’s 
possible criminal involvement and of the tenor of his 
examination by the police, the addition of the “withheld” 
testimony would not seem in any way to be able to 
create any reasonable doubt not otherwise entertained. 
See also United States v. Brawer, 367 F. Supp. 156, 170, 
172 (S.D.N.Y. 1973), aff'd, 496 F.2d 708 (2d Cir. 1974); 
United States ex rel. Fein v. Deegan, 410 F.2d 13 (2d 
Cir. 1969). 


The jury had all the facts essential for a fair 
appraisal of Maucelli’s testimony before them. 
The Court is satisfied that, in light of all the 
evidence, (citations omitted) and in the context 
of the entire trial, (citations omitted) the un- 
disclosed statements would not have enabled the 
defendants to so present their case that they 
would probably create a reasonable doubt as to 
their guilt in the mind of a conscientious juror. 
The probability that disclosure of the statements 
to the defense would have altered the result is 
zero. Defendants received a fundamentally fair 
trial. ‘The pans contain weights and counter- 
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weights other than the interest in a perfect trial.’ 
United States v. Keough, supra, 391 F.2d at 147, 
quoting Kyle v. United States, 297 F.2d 507 (2d 
Cir. 1961). Ll 
367 F. Supp. 1 


‘nited States V. Brawe r, supra, at 
id. 


POINT Ill 


The District Court erred in holding that the State 
Trial Court denied appellee his right to confronta- 
tion by allowing a witness to take the stand who 
reportedly might take the Fifth Amendment and 
who in fact did. 


It, perhaps, should first be stated that Judge Blumen- 
feld has left unclear whether the facts underlying this 
claim constituted error sufficient to merit habeas corpus 
relief, It would appear that the court below granted the 
writ on the basis of the Appellee’s Right to Confrontation 
and Brady claims and never came to a final decision re- 
garding the Namet issue. (A. 339). 


The facts underlying the appellee’s claim are as fol- 
lows: when the State announced its intention to call 
Vernale, a longtime acquaintance and friend of the ap- 
pellee, the attorney for the appellee announced that since 
the witness was then facing charges arising out of the 
same transaction, it was his belief that Vernale would 
refuse to testify by invoking the Fifth Amendment. On 
the basis of this belief, appellee objected to the examina- 
tion of Vernale before the jury without first having a 
dry-run to determine what the witness’s intentions were. 
The Court overruled the objection and motion for a dry- 
run. (Exhibit 3, pp. 805-809; A. 247-249). 


The following facts pertaining to the State’s calling 
of Vernale should be noted: While Vernale was repre- 
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sented during the proceeding by a court-appointed at 
torney, the attorney's only statement of record regarding 


Vernale’s te stifying concerned his physical ability to tak 
the stand. (A, 254). There is no record of either the 
Court or the State being informed of Vernale’s inten- 
tions regarding the Fifth Amendment. Additionally, it 


was the State’s representation that it had no notice of 


? mala’ ao + > Pa :f. 6 o- } 
Vernale’s intent to refuse to testify. A. 253) Indeed, 
4 1 Fy I . ] . ‘ 4 ho } 
it Was tne states inderstanding tna on several ocCa 

‘ oe re ae te oer 1 ae SS i: hs "* £1 4 } 
sions, Vernale had knowingly waived his Fifth Amend- 


liininary questions, in answer to each of which Vernals 
answered that he and ; ypellant were friend ; the foll 
Ing occurred: 

Q And tell the ladies anc of the 


} + “rt . Pees 
thing apou our fr 
it invols ‘ ntl fan atomnle? 
it invoive or entail, lor example! 

4 Ps | iL ; ele } * f+), } 
A. I would like to take the Fifth Amendment 
on that for the simple reason I don’t want to in- 


criminate myself in any way. This is not my 


Q. All right. Were you ever an informant fo: 
Mr. Moynahan? 


A. Never. I was never an informer. 


Q. Did you ever give him any information of 


any kind concerning criminal activities? 


A. I take the Fifth Amendment on that. I 
don’t want to incriminate myself in any way, also. 

Q. Did you ever make a gift of a television set, 
a color television set, to Mr. Moynahan? 


A. I take the Fifth Amendment on that. I don’t 
want to incriminate myself. (A. 260-261). 


_ 
eached 


eybiect of television sets al which time he once again 
took the Fifth Amendment. Cre ss-examinati mn then 
ceased and the witness Was @XCuse d (A. 262-270). 
The State br ight uj he fact of Vernale’s refu ing 
to testify, only at one other point, in the trial. In re- | 
buttal argument, in response to the defendant’s attack 
on the credibility of the Sta e’s witnesses, the prosecution 


tated briefly: 


And Char] Vernale, who wa asked, ‘Did you 


prive the del sndant Paul Moynahan, a color t 


vision set? Did you deliver it to him?’ And he 
took the Fifth Amendment He is not a very 
great guy. (A, 289) 

At no point did the State argue or requesi that any infer 


ence should be drawn against the appellee as a result of 


Vernale’s refusal to testil 


Ye 


Finally, the Court, in it charge to the jury, 
peating the questions which underlie appellee’s claim 


here, gave the following curative instruction to the jury: 


A 


Under our Constitution Mr. Charles Vernale had 
the right to refuse to answer those questions on 
the ground of elf-incrimination. |Cjonsequently, 
you are now instructed that no inferences should 
be drawn by you as to what the answers might 
have been. And, of course, you are not to draw 
any adverse inferences against Mr. Paul Moyna- 
han by reason of the fact that Charles Vernale 
refused to answer the questions on Constitutional 
grounds or, for that matter, on any other ground 


(A, 294). 
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The leading case on the issue of the propriety 01 


¢ a witness and thereby compelling 


prosecutor's cal 
to invoke the Fifth Amendment in the presence of th 
jury is Namet v. United States, 373 U.S. 179 (1965 

That case, together with the more recent Supreme Cou: 

cases of Dour a Vv, Alahama, 380) U.S. 415 1965 and 
Frazier Vv. Cupp, 394 U.S. 731 (1969), sets out the gen 
eral rule that the practice of compelling a witne to 
invoke his Fifth Amendment rights can require reversal 
in two circumstances (a) when it amounts to prose 
torial misconduct; for e ample where the prosecutor, 


ing full knowledge of the witness’ intentions, call 


to the stand simply to put the claim of privilege, with 
its attendant inference against the defendants, before tl 


jurv: and (b) where, regardless of prosecutorial Mm) 


conduct, the claim of privilege has added critical weight 
to the state’s case by putting inferential matter befo 


the jury which the defense had no way of cross-examin 


While the appellant does not challenge the rule enun 


ciated in the Namet line of decisions, it is respectful 
urged that an application of the rule to the fact of th 


nstant case, particularly as it has been developed in tl! 


Circuits, will show that no reversible error is made out 
by the testimony of Charles Vernale and the circum 
stances surrounding such testimony. As stated in Name 
supra al 186: 
None of the several decisions dealing with this 
question suggests that reversible error is invari- 
ably committed wherever a witness claims hi 
privilege not to answer. Rather the lower court 
have looked to the surrounding circumstances in 


each case. 
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A. Prosecutorial misconduct 


While it has been stated that the good or bad faith 
of the prosecutor is not controlling in a Namet claim, 
Frazier v. Cupp, supra, 736, nevertheless the record here 
precludes any claim of prosecutorial misconduct. In de- 
termining whether misconduct has been established, the 
courts have considered several factors: the prosecutor’s 
improper intent in calling the witness; his advance know]- 
edge of the witness’ intentions; whether the prosecutor 
continued to examine the witness at length once the priv- 
ilege had been claimed; whether any reference to the 
testimony was made in closing argument. A review 
of the cases indicates that only where a combination of 
at least two of the above factors exists, has misconduct 
been found. 


The State here had a ‘ona fide purpose in calling 
Vernale to testify. On the one hand, its failure to do so 
could have given rise to an unfavorable inference result- 
ing from a missing witness charge. Queen V. Gaglivia, 
162 Conn. 164, 168 (1972). On the other hand, the 
witness had given statements under oath three times pre- 
viously, once to a grand jury and twice to the police and 
had never before refused to testify. There was certainly 
no reason to suspect that he had changed his mind about 
testifying; the only indication thereof was the appellee’s 
stated belief that Vernale would invoke the Fifth Amend- 
ment. But the prosecuting authority can’t be required 
to “accept at face value every asserted claim of priv- 
ilege.” Namet V. United States, supra, 188. Here there 
can be no question but that the State, in good faith, ex- 
pected Vernale to testify. Consequently, the State’s cail- 
ing of the witness cannot be deemed prosecutorial mis- 
conduct. Frazier Vv. Cupp, supra, 736-737. 


While the manner in which the State examines the 
witness may also constitute prosecutorial misconduct, a 
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review of the cases shows that such a finding has been 
made only where the prosecution has grossly overreached 
all sense of propriety. Surely the asking of but three 
questions as in the instant case does not amount to the 
degree of abuse found in such cases as in Douglas v. 
Alabama, supra (an entire confession read in with the 
witness, after every few sentences, refusing to answer 
the prosecutor’s question as to whether he made the state- 
ment embodied in those sentences); or United States v. 
Coppola, 479 F.2d 1153 (10th Cir. 1968) (prosecutor 
asking a series of eighteen questions and witness plead- 
ing the Fifth Amendment to each); or United States v. 
Maloney, 262 F.2d 535 (2d Cir. 1959), (prosecution 
calling, in series, three witnesses all of whom refused to 
testify and having advance knowledge of the intentions 
of the first two). The present case must be considered 
among those cases where examination had ceased almost 
immediately upon the witness’ asserting his Fifth Amend- 
ment rights. See: Frazier v. Cupp, supra, 734; Gerberd- 
ing v. United States, 471 F.2d 55 (8th Cir. 1973); and 
Cota v. Eyman, 453 F.2d 691 (9th Cir. 1971). 


The final factor that may contribute to a finding of 
prosecutorial misconduct is where the prosecution, in 
closing argument, directs the jury’s attention to the wit- 
ness’ claim of privilege. In the instant case, the State 
in rebuttal argument, made mention of Vernale’s refusal 
to testify but did so only briefly and made no effort to 
have the jury draw any inference from the fact. A 
further review of the cases will show that, while prosecu- 
torial misconduct has been found where the State com- 
mented on a witness’ claim of privilege, there have always 
been additional factors contributing to the finding; see 
Cain v. Cupp, 442 F.2d 356 (9th Cir. 1971) (the prose- 
cutor had been informed by the witness’ attorney of his 
client’s intentions and in its closing statement asked that 
the jury draw an unfavorable inference) ; United States 
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v. Maloney, supra (where the State had forced three sepa- 
rate witnesses to claim their intentions) ; United States 
v. Coppola, supra (where the prosecutor’s comments in 
summation were combined with clear abuse during ex- 
amination). In the instant case, all we have is the 
State’s brief comment in rebuttal summation which, it 
should be added, was made subject to a curative instruc- 
tion in the Court’s charge. 


In sum, the only actual transgression committed by 
the prosecutor was the brief comment in final argument. 
Vernale was called to the stand for proper reasons and 
without any advance knowledge by the prosecution of 
his intention to refuse to testify. Once the witness 
claimed his privilege, questioning stopped almost immedi- 
ately. Certainly this one prosecutorial error without 
other aggravating factors cannot be deemed misconduct 
sufficient to warrant a federal writ of habeas corpus. 


B. Critical weight 


The second issue is whether this action has added 
“eritical weight” to the case against the defendant. 
Namet v. United States, supra; United States Vv. King, 
461 F.2d 53 (8th Cir. 1972); Cota v. Eyman, supra; 
United States v. Maloney, supra. The risk here is that 
the witness’ refusal to testify regarding transactions in 
which he was allegedly involved with the defendant may 
be taken to be evidentiary and, is of course, not subject 
to ecross-examination, United States v. Maloney, supra, 
p. 537. This is considered to be particularly harmful 
where, in an otherwise close case, “the witness refusal 
to testify is the only source, or even the chief source, of 
the inference that the witness engaged in criminal ac- 
tivity with the defendant.” Namet v. United States, 
supra, p. 189; United States v. Maloney, supra; Cota V. 
Eyman, supra. 
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In determining whether critical weight has been added 
to the prosecution’s case the courts have looked to the 
surrounding circumstances of each case; Namet, supra 
p. 185, considering a number of factors: the strength of 
the overall case without the claim of privilege; whether 
there was other evidence implicating the defendant with 
the witness; the extent to which the claim of privilege 
was placed before the jury; and whether the trial court 
gave any curative instructions to the jury. 


In the present case, as the record demonstrates, there 
was plentiful evidence tending to prove that the defend- 
ant committed the crime charged, including  testi- 
mony from two witnesses (John Bishop and Edward 
Miller) connecting Vernale and the defendant in the 
transactions that constituted the crime. The pros- 
ecution asked Vernale but three questions to which he 
invoked his privilege and mentioned the refusal to testify 
only briefly in final argument of what had been a long 


and complicated trial. The Court gave the jury a cura- 
tive instruction and, while the judge preceded it with ja 
repetition of Vernale’s testimony, that instruction would 
have been worthless unless the evidence to which it ap- 
plied had been adequately identified. 


It is respectfully urged that the foregoing facts do 
not fall within the line of cases where critical weight 
has been viewed as added to the State’s case. See Douglas 
v. Alabama, suvra (confession read before the jury in 
its entirety was the only evidence that defendant was the 
actual person who fired the murder weapon); United 
States v. King, supra (the prosecution examined two 
witnesses who claimed the privilege to a number of ques- 
tions and the case against the defendant was determined 
to be otherwise weak); United States v. Maloney, supra 
at p. 538, (the court based its decision on the failure of 
the trial court to follow the “accredited ritual” by giving 
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a curative instruction). Also United States v. Coppola, 
supra, where the prosecution read a series of eighteen 
questions to the witness; the court, at p. 1160, stated: 


[Namet] does not stand for allowing . . . various 
and sundry questions which are certain to produce 
a claim of privilege and to give rise to an atmos- 
phere of guilt. 


The Court in Coppola also stated that a cautionary instruc- 
tion (which the trial court neglected to give) would have 
made the problem less aggravated. 


The instant case is clearly of a kind with such cases 
as the following where no finding of critical weight was 
made: Namet v. United States, supra (the witness had 
given lengthy non-privileged testimony that implicated 
the defendant) ; Frazier v. Cupp, supra (a curative in- 
struction preventing error); Cota v. Hyman, supra (the 
few questions to which the claim of privilege was invoked 
were “not the only or chief sources of the inference that 
the witness had engaged in the crime charged with the 
defendant” —supra at 694—two other witnesses having 
previously testified to this) ; Gerberding v. United States, 
supra (where the Court found in contrast to its decision 
in King, supra, that the prosecution had a strong case 
without any possible inference arising from a claim of 
privilege). 


In sum, as to the issue of whether the testimony of 
Charles Vernale added “critical weight” to the State’s 
case, a review of the surrounding circumstances shows 
that the trier of the fact did not give critical weight to 
the testimony; rather Vernale’s claim of privilege was a 
minor occurrence in a long and complicated trial and any 
prejudice that the defendant may have incurred was 
cured by the Court’s instruction in the jury charge. 
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CONCLUSION 


The appellant respectfully urges that the rulings 
of the trial court in no way deprived the appellee of 
his rights of confrontation or of due process and 
requests that the decision of the District Court be 
reversed. 
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